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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held in this
case before Ella Jane P. Davis, a duly-assigned Adm nistrative
Law Judge of the Division of Adm nistrative Hearings, on
Oct ober 26, 2001, in Ccala, Florida.
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For Petitioner: Suzanne K. Edmunds, Esquire
Wt hl acoochee Area Legal Services, Inc.
222 Sout hwest Broadway Street
Ccal a, Florida 34474

For Respondent: Robert Lehrer, Esquire
Depart nent of Revenue
Chil d Support Enforcenment Program
Post O fice Box 8030
Tal | ahassee, Florida 32314-8030

STATEMENT OF THE | SSUE

Whet her the Departnent of Revenue, Child Support Enforcenent

Program nmay |evy bank accounts held jointly by Petitioner and



Donald F. Ziesner and apply the funds to reduce or satisfy
M. Ziesnmer's past due child support obligation.

PRELI M NARY STATEMENT

On or about Novenber 16, 2000, Respondent Departmnent of
| nsurance, Child Support Enforcenent Program sent a Notice of
Intent to Levy to Donald F. Ziesner, boyfriend of the Petitioner,
Mar garet Harti gan.

In the Notice, the Departnent advised M. Ziesner that it
intended to levy on his personal property in the formof |iquid
assets in the control of the Florida Credit Union. According to
the Notice, the proposed action was being taken because of
M. Ziesmer's failure to pay child support in the anount
of $7,534.08. The Notice also advised that a non-obligor joint
owner, who clained to have an equal right to all of the noney
| evied upon in a joint account, had a right to contest the
Departnent's action. Petitioner, as a non-obligor joint owner,
tinmely chall enged the Departnent's action and requested an
adm ni strative heari ng.

On or about Septenber 18, 2001, the Departnment referred the
matter to the Division of Adm nistrative Hearings.

At the disputed-fact hearing on Cctober 26, 2001, Petitioner
testified on her own behal f and had Petitioner's Exhibits A B,
C, and D, admtted in evidence. Respondent presented the oral

testinony of Panela Ellingswrth and Donald F. Ziesner.



Respondent had ei ght exhibits adnmtted in evidence (DOR1-8). The
parties' Stipulation of Facts was admtted as Joint Exhibit 1.

No transcript was provided. Petitioner tinely filed a
Proposed Recommended Order on Novenber 5, 2001. Respondent filed
a letter critiquing Petitioner's Proposed Recommended Order,
whi ch critique was docketed one day |ate. Respondent filed
another letter of correction and | egal argunent, which was
docket ed Novenber 11, 2001

Respondent's filings were late (first by one day, and
secondly by eight days), and do not conply with the rul es
enunci ated in the Post-Hearing Oder entered Cctober 26, 2001.

For these reasons, it is within the discretion of the undersigned
to strike both filings, but there having been no notion to do so,
t hey have been considered simultaneously with Petitioner's
Proposed Recommended Order

FI NDI NGS OF FACT

1. On Septenber 4, 1992, an Order and Judgnent was filed in

the case of Shirley Skubish v. Donald F. Ziesnmer (Skubish v.

Zi esner), Case No. 85-1368-CA, in the Crcuit Court of the 19th
Judicial Crcuit, in and for Martin County, Florida. Pursuant to
this Order and Judgnent, Donald F. Ziesnmer was ordered to pay
$48. 00 per week in current child support for two mnor children,

and an additional $5.00 per week on a child support arrearage of



$4,571. 00, which was established as being owed by M. Ziesner as
of August 19, 1992. (Joint Stipulation).
2. On May 19, 1994, an Order of Contenpt was filed in

Skubi sh v. Ziesnmer, under which, inter alia, M. Ziesner's child

support obligations as set out in the Septenber 4, 1992, O der
and Judgnent were continued, and a child support arrearage of
$6, 108. 37, was established as being owed by M. Ziesner as of
May 5, 1994. (Joint Stipulation).

3. On May 14, 1998, an Enforcenment of Child Support

Agreement and Order on Stipulation was filed in Skubish v.

Zi esnmer, under which M. Ziesner's child support obligation, as
set out in the Septenber 1992 Order and Judgnment were continued,
and a child support arrearage of $1,246.08, was established as
bei ng owed by M. Ziesner as of May 6, 1998. (Joint
Sti pul ation).

4. On January 29, 1999, a Reconmended Order and Order on
Motion for Enforcenent, Contenpt and Incone Deduction was filed

in Skubish v. Ziesner, in which M. Ziesner's child support

obligation, as set out in the Septenber 1992 Order and Judgnent
was continued, and a child support arrearage of $2,686.08, was
establ i shed as being owed by M. Zi esner as of Decenber 2, 1998.
(Joint Stipulation).

5. On Decenber 28, 1999, a Recommended Order and Order on

Motion for Enforcenent, Cvil Contenpt and IBO was filed in



Skubi sh v. Ziesner, under which, inter alia, M. Ziesner's child

support obligations as set out in the Septenber 4, 1992 Order and
Judgenent were continued, and a child support arrearage of
$5, 182. 08, was established as being owed by M. Zi esner as of
Decenber 1, 1999. (Joint Stipulation).

6. The official paynment records of the Martin County Cerk
of Court established that M. Ziesnmer owed past due child support

i n Skubish v. Ziesner, in the anount of $7,534.08, as of

November 9, 2000. (Joint Stipulation).

7. On or before Novenber 9, 2000, Petitioner and her
boyfriend, Donald Zi esnmer, opened a joint checking account
(account nunber: 262746-8), and a joint savings account (account
nunber: 262746-0), (hereafter, "the FCU joint accounts”) wth
the Florida Credit Union, Gainesville, Florida. (Joint
Sti pul ation).

8. At the tinme that the accounts were opened and at all
times material, Petitioner and M. Ziesner were |iving together
on Petitioner's Social Security disability incone and gifts from
her father, and M. Ziesner's Veterans Adm nistration disability
inconme and gifts fromhis nother and other relatives. At no tine
material were either Petitioner or M. Ziesmer working for a
living or earning any incone.

9. Petitioner was receiving Social Security disability

benefits of about $530.00, per nonth, during the period of



Sept enber 2000 t hrough Novenmber 2000. Her benefits were
deposited into an EBT account in her nanme, only, with Gticorp
El ectronic Financial Services, Inc., Tanpa, Florida. (Joint
Sti pul ation).

10. Petitioner nmade a one-tine deposit in Septenber 2000,
of a lunmp sumdisability paynent of $659. 00.

11. Her Social Security disability paynents were nmade to
Petitioner nonthly by an EBT card in an uneven anount whi ch was
not a nultiple of $20.00. An EBT card works |like an ATM card
for purposes of withdrawals. Mst ATMs only permt withdrawal s
of cash in 20-dollar increnents, with fees attaching to each
wi t hdrawal . Because Petitioner's EBT nonthly credit was in an
anount which was not a nultiple of 20-dollars, she could not
access the bal ance of approxi mately $13.00 each nonth unl ess she
had a checki ng account. Al so, she needed to wite checks so she
coul d prove she had paid certain donestic bills.

12. The accounts were opened primarily to allow Petitioner
to access her last $13.00 each nonth.

13. The accounts were opened as joint accounts because
Petitioner's bad credit kept her frombeing able to open a
checki ng account in her nane alone. Petitioner and M. Zi esner
both intended that the accounts be used only by Petitioner, and

Petitioner is the only one who used the accounts.



14. Petitioner and M. Ziesner have never been married to
each ot her.

15. On Novenber 9, 2000, Respondent mailed a Notice of
Freeze to the Florida Credit Union, Gainesville, Florida, by
certified mail, return recei pt requested, regardi ng any accounts
held by M. Ziesner. The Notice was received by the credit union
on Novenber 13, 2000. (Joint Stipulation).

16. Pursuant to the Notice of Freeze, the Florida Credit
Union froze the FCU joint accounts on Novenber 13, 2000.

17. On Novenber 16, 2000, Respondent mailed a Notice of
Intent to Levy on M. Ziesner, by certified mail, return receipt
requested. M. Ziesnmer received the Notice after Novenber 16,
2000. (Joint Stipulation).

18. The Notice of Freeze and Notice of Intent to Levy
satisfied Respondent's statutory notice requirenent in Section
409. 25656, Florida Statutes.

19. Petitioner filed a tinely Petition for Admnistrative
Heari ng on Novenber 29, 2000. (Joint Stipulation).

20. Respondent Departnent's agency representative, Panela
El i ngsworth, Revenue Specialist Il, testified that it is the
Departnment's standard procedure to give any joint account
hol ders, who do not owe t he back child support, the opportunity
to show t he source of accounts frozen by the Departnent. She

further testified that the Departnent normally rel eases back to



t he non-debtor/non-obligor joint account hol der those funds which
t he non-debtor can establish are his or her own funds, separate
and apart fromthose of the child support debtor/obligor.
According to Ms. Ellingsworth, if a percentage of contributions
to the account(s) can be determ ned, the Departnent's standard
procedure is to rel ease back that percentage of proven funds to

t he non-debt or/ non-obl i gor.

21. Between Cctober 1, 2000 and Novenber 13, 2000, thirteen
deposits were made into the FCU joint accounts. Twelve deposits
were of cash only. One deposit, on Cctober 6, 2000, was froma
check for $150.00 ($130.00 "net" deposit) witten to Petitioner
by her father. (Joint Stipulation, nodified by testinony as to
"father").

22. Petitioner testified, without refutation, that the
funds deposited cane only fromthe two sources: Petitioner's
Soci al Security benefits and gifts by cash or check from
Petitioner's father. Petitioner and M. Ziesner testified,
wi thout refutation, that no deposits to the accounts were nade by
M. Ziesmer. Although both w tnesses have nental disabilities
and take heavy nedication, they were credible on this issue
because credit union statenents and ot her docunents regarding the

FCU accounts were admtted i nto evidence, which docunents



materially mrror their testinmony regardi ng amounts received,
deposited, and disbursed. (Petitioner's Exhibits A, B, C,  and
D).

23. M. Ziesner's incone fromdisability paynents at al
times material was only $101.00 per nonth, with one slightly
| arger one-tinme lunp sum paynent. The anounts he received in
gifts varied. He did not recall exact anobunts. He gave
Petitioner cash for food and no nonies of his were deposited into
the joint accounts.

24. The Departnent established that in Septenber 2000, the
coupl e signed a | ease together on a house for $550.00 per nonth.
However, their testinony shows they were evicted | ess than two
nonths later for failure to pay, and they no | onger live
t oget her.

CONCLUSI ONS OF LAW

25. The Division of Administrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1) and Chapter 400, Part |11, Florida
St at utes.

26. The Departnent is the State agency responsible for the
adm ni stration of the Child Support Enforcement Program pursuant
to Subsection 409.2557(1), Florida Statutes.

27. Section 409.2557(2), Florida Statutes, charges the

Departnment with the collection of child support obligations.



28. Because the Departnment seeks to |evy upon the FCU joint
accounts, it nmust prove by a preponderance of the evidence that
the proposed levy is authorized by Section 409. 25656, Florida
Statutes. In the absence of specific statutory or case lawto
the contrary, the party asserting the affirmative of a factua

i ssue, or seeking to change the status quo (in this case, to

sei ze/ garni sh nonies fromcitizens' accounts) has the ultimte
duty to go forward and the burden of proof by a preponderance of

t he evidence. More v. State, Departnent of Health and

Rehabilitative Services, 596 So. 2d 759 (Fla. 1st DCA 1992);

Fl ori da Departnent of Transportation v. J.WC. Co., 396 So. 2d

778 (Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabi litative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

29. Section 409. 25656, Florida Statutes, provides, in
pertinent part,
409. 25656 Gar ni shrent .

(1) |If a person has a support obligation
which is subject to enforcenent by the
departnent as the state Title |V-D program

t he executive director or his or her designee
may give notice of past due and/or overdue
support by registered mail to all persons who
have in their possession or under their
control any credits or personal property,

i ncl udi ng wages, belonging to the support
obligor, or owing any debts to the support
obligor at the tine of receipt by them of
such notice. Thereafter, any person who has
been notified may not transfer or make any

ot her disposition, up to the anount provided
for in the notice, of such credits, other

10



personal property, or debts until the
executive director or his or her designee
consents to a transfer or disposition, or
until 60 days after the receipt of such
notice. |If the obligor contests the intended
levy in the circuit court or under chapter
120, the notice under this section shal
remain in effect until final disposition of
that circuit court or chapter 120 acti on.

Any financial institution receiving such
notice will maintain a right of setoff for
any transaction involving a debit card
occurring on or before the date of receipt of
such noti ce.

(2) Each person who is notified under this
section nust, within 5 days after receipt of
the notice, advise the executive director or
his or her designee of the credits, other
personal property, or debts in their
possessi on, under their control, or owed by
t hem and nust advi se the executive director
or designee within 5 days of conming into
possessi on or control of any subsequent
credits, personal property, or debts owed
during the time prescribed by the notice.
Any such person comng into possession or
control of such subsequent credits, persona
property, or debts shall not transfer or

di spose of themduring the tinme prescribed by
the notice or until the departnent consents
to a transfer.

(3) During the last 30 days of the 60-day
period set forth in subsection (1), the
executive director or his or her designee may
| evy upon such credits, personal property, or
debts. The | evy nust be acconplished by
delivery of a notice of |evy by registered
mai |, upon recei pt of which the person
possessing the credits, other personal
property, or debts shall transfer themo the
departnent or pay to the departnent the
amount owed to the obligor.

(4) A notice that is delivered under this
section is effective at the tine of delivery

11



against all credits, other personal property,
or debts of the obligor which are not at the
time of such notice subject to an attachnent,
garni shnment, or execution issued through a
judicial process.

(5) The departnent is authorized to bring an
action in circuit court for an order

conpel l'ing conpliance with any notice issued
under this section.

(6) Any person acting in accordance with the
terms of the notice or |evy issued by the
executive director or his or her designee is
expressly discharged fromany obligation or
liability to the obligor with respect to such
credits, other personal property, or debts of
the obligor affected by conpliance with the
notice of freeze or |evy.

(7)(a) Levy may be nmade under subsection (3)
upon credits, other personal property, or
debt of any person with respect to any past
due or overdue support obligation only after
the executive director or his or her designee
has notified such person in witing of the
intention to make such | evy.

(b) Not less than 30 days before the day of
the levy, the notice of intent to | evy

requi red under paragraph (a) nust be given in
person or sent by certified or registered
mail to the person's |ast known address.

(c) The notice required in paragraph (a)
must include a brief statenent that sets
forth:

1. The provisions of this section relating
to I evy and sal e of property;

2. The procedures applicable to the | evy
under this section;

3. The administrative and judicial appeals
avai lable to the obligor with respect to such

12



| evy and sale, and the procedures relating to
such appeal s; and

4. The alternatives, if any, available to
t he obligor which could prevent |evy on the

property.

(d) The obligor may consent in witing to
the levy at any tinme after receipt of a
notice of intent to |evy.

(8) An obligor may contest the notice of
intent to levy provided for under subsection
(7) by filing a petition in the existing
circuit court case. Alternatively, the
obligor may file a petition under the
appl i cabl e provisions of chapter 120. After
an action has been initiated under chapter
120 to contest the notice of intent to |evy,
an action relating to the sanme | evy may not
be filed by the obligor in circuit court, and
judicial reviewis exclusively limted to
appel l ate review pursuant to s. 120.68.

Al so, after an action has been initiated in
circuit court, an action may not be brought
under chapter 120.

(9) An action nmay not be brought to contest
a notice of intent to | evy under chapter 120
or in circuit court, later than 21 days after
the date of receipt of the notice of intent
to | evy.

(10) The departnent shall provide notice to
the Conptroller, in electronic or other form
specified by the Conptroller, listing the
obligors for whomwarrants are outstanding.
Pursuant to subsection (1), the Conptroller
shal |, upon notice fromthe departnent,

wi thhold all paynents to any obligor who
provi des commodities or services to the
state, | eases real property to the state, or
constructs a public building or public work
for the state. The departnent may | evy upon
the withhel d paynents in accordance with
subsection (3). Section 215.422 does not
apply fromthe date the notice is filed with

13



the Conptroller until the date the departnent
notifies the Conptroller of its consent to
make paynent to the person or 60 days after
recei pt of the departnent's notice in
accordance with subsection (1), whichever
occurs earlier

(11) The Departnent of Revenue has the
authority to adopt rules to inplenent this
section.

30. The Departnment has cited to no other statute or
existing rule dealing with the rights of non-obligors/non-
debt ors.

31. The Departnent established that Donald F. Ziesner had a
past due child support obligation that was subject to enforcenent
by the Departnment, which total ed $7,534.08, as of Decenber 1999.

32. The parties stipulated that the Departnent had given
the notices required by Section 409. 25656, Florida Statutes, to
the financial institution and to the obligor. It was also
clearly established that the non-obligor joint account hol der,
Petitioner, received adequate and appropriate noti ce.

33. Pursuant to Section 689.15, Florida Statutes, an
instrunment creating a joint tenancy must expressly provide for a
right of survivorship. Oherw se, unless the joint tenants are
husband and wife, the estate created is one of tenancy in comon.?
Herein, the signature card(s) for the joint accounts were not

presented, the couple is not married, and the Joint Stipulation

does not specify a right of survivorship. Therefore, there is no

14



proof of an express provision of a right of survivorship.?
Petitioner and M. Ziesnmer were living together w thout benefit
of clergy, so without an express right of survivorship, there is
no presunption at law that a joint estate was intended, |et alone
that the account holders intended to create a joint estate with
right of survivorship

34. Each share of a joint tenancy with right of
survivorship is presuned to be equal for purposes of alienation

(in this case, garnishnent). Beal Bank, SSB v. Al nmand and

Associ ates, et al, 780 So. 2d 45 (Fla. S. . 2001). That is not

necessarily the case where there is a joint tenancy with no right
of survivorship, but Petitioner and the Departnent have proceeded
as if the right of survivorship had been agreed-upon. Assum ng
that it has been, this case is still subject to the case |aw
applicable to garnishment, not survivorship.

35. Wien a joint bank account is established with the funds
of one person, there is a rebuttabl e presunption that a gift was

made of these funds to the other person. DeSoto v. Guardi anship

of DeSoto, 664 So. 2d 66 (Fla. 1st DCA 1995); Hagopian v. Henry

Zi mmer, 653 So. 2d 474 (Fla. 3rd DCA 1995); G nsberg v.
Gol dstein, 404 So. 2d 1098 (Fla. 3rd DCA 1981).

36. It has been stated in G nsberg v. Goldstein, supra,

I n accordance with the basic principle of
garni shment that a plaintiff nerely stands in
the shoes of a judgnent debtor, see Howe v.

15



Hyer, 17 So. 925 (1895); Barsco, Inc. v.
HWW, Inc., 346 So. 2d (Fla. 1st DCA 1977),
it is universally held that property which is
not actually in "good conscience" deened to
be owned by the debtor may not be secured by
the judgnment creditor, 38 C.J.S. Garnishnent,
Section 71 (1943); 6 Am Jur. 2d. Attachnent
and Garni shment, Section 92 (1963)

[ T] he depositor's creditor is not entitled to
the noney if it is actually owned by sonebody
el se. Instead, the sonebody else is. E. g.,
Susman v. Exchange Nati onal Bank of Col orado
Springs, 117 Colo. 12, 183 P.2d 571, 573-74
(1947). As is accurately stated, based on

t he cases coll ected,

Funds of defendant on deposit

in a bank are subject to

garni shnment in the absence of
speci al circunstances creating
an exenption. However, the
garni shing creditor can reach
funds of the depositor only in
cases where the depositor is the
true owner thereof.

For the purposes of garni shnent

a bank deposit prina facie bel ongs
to the person in whose nane it
stands, the general test being
whet her, but for the garnishnent,
the deposit would be subject to
def endant's check, or whether

def endant coul d sue the bank
therefor in debt or assunpsit.
These consi derations, however,

are not conclusive, and the fact
that the depositor can w thdraw or
mai ntain an action for the deposit
does not in all cases render the
deposit subject to garni shnent at
the instance of a creditor of the
deposi tor.

37. dnsherg is a case in which a husband deposited funds

arguably belonging soley to his wife into an account in his nane

16



al one, and upon proper proof, the wife was able to recover all of
her discrete funds (in that case nore than an equal share of the
account) in preferance to the husband' s judgnent creditor.

38. It has been held that for purposes of an estate of
joint tenancy with right of survivorship or of tenancy by the
entirety, only clear and convincing evidence to the contrary wll
rebut the presunption of both spouses owning the whole of the

res. Wnterton v. Kaufman, 504 So. 2d 439 (Fla. 3rd DCA 1987)

rev. den. 515 So. 2d 231 (Fla. 1987). The difference in a
tenancy by the entirety situation is that because of the unities
of the marital estate, each spouse is presunmed to own an interest
in the undivided whole, and one spouse's creditors cannot reach
any part of the assets held jointly, unless a transfer to the

account is proven fraudulent. Sitomar v. Olan, 660 So. 2d 1111

(Fla. 4th DCA 1995).3% See al so Thomas J. Konrad & Assocs. V.

McCoy, 705 So. 2d 948 (Fla. 1st DCA 1998).

39. The Departnment asserts Petitioner herein also bears
such a "clear and convincing" burden to establish her independent
entitlenment to any part of the joint accounts in this case.

concur. DeSoto, supra, nakes clear that same burden of proof is

to be applied here, where a tenancy by the entirety is not
i nvol ved. I n DeSoto, joint accounts were opened in three nanes:
a brother, a sister, and the brother's wife. The brother and

sister contributed funds to the accounts. The brother's wife

17



contributed nothing to the accounts. The sister was apparently
unable to prove entitlenent to all of the deposits she clained to
have made, but the court ultinmately held that the sister was
entitled to one-third of the res of the accounts. Therein, the
court said:

Funds contributed to a joint bank account by
one of the owners of the account are presuned
to be a gift to the other owners of the
account absent clear and convinci ng evi dence
to the contrary. Hagopian v. Henry Zi mer,
653 So. 2d 474 (Fla. 3rd DCA 1995)

Nei t her party presented evidence sufficient
to overcone the presunption that each party
owns an equal share of the funds. Thus (the
sister) was entitled to a one-third share of
t he funds.

40. Hagopian, supra, is in line with the foregoing

reasoning. The fact that DeSoto, cites In re: Guardi anship of

Medl ey, 573 So. 2d 892 (Fla. 2nd DCA 1990) for a corollary

prem se and Beal Bank, SSB, supra, disapproves Medley, for yet a

third and different corollary prem se (see Footnote one) is not
di spositive of the case at bar.

41. Since there is no proof of a right of survivorship in
t hese accounts, Petitioner nmay not have had to bear any burden of
proof. However, Petitioner has established, by clear and
convi nci ng evi dence, that she never intended to give her incone
(account deposits) to M. Ziesner. Wile M. Ziesner benefited
fromsonme of the things on which Petitioner spent her noney,

i.e., electricity, tel ephone, and | odgi ng, the deposits

18



t hensel ves were not being presented to himas a gift.
Furthernore, the cash was derived fromPetitioner's independent
funds, to which M. Ziesnmer had no | egal entitlenent, and it was
agreed between the account-holders that M. Zi esnmer woul d not
draw on the joint bank accounts.?

42. Petitioner, having borne her burden to prove by clear
and convincing evidence that the joint accounts were established
wi th her independent funds and were never intended as a gift to
M. Ziesner, shifted the burden of proof to the Departnent. The
Department has not rebutted her direct evidence. Therefore, the
Departnent has not nmet its ultimte burden by a preponderance of
t he evidence to establish the el enents of Section 409. 25656,

Fl ori da Statutes.

43. Even if the foregoing case |law, applicable to
i ndependent funds within a joint bank account, were not applied,
it appears fromMs. Ellingsworth's testinony that the Departnent
has determ ned that Section 409. 25656, Florida Statutes, only
aut hori zes the Departnent to garnish that proportion of a joint
account not independently attributable to the non-obligor joint
account owner. On that basis alone, the Departnent has no
entitlement to these joint accounts.

44, As explained by the court in Board of Medical Exam ners

v. Durrani, 455 So. 2d 515 (Fla. 1st DCA 1984),
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An agency's construction of the statute it
admnisters is entitled to great weight and
is not to be overturned unless clearly
erroneous. . . . [T]he agency's
interpretation of a statute need not be the
sole possible interpretation or even the nost
desirable one; it need only be within the
range of possible interpretations.

See al so Koger v. Departnent of Business and Prof essional

Regul ation, Board of Cinical Social Wrk, Mrriage, Famly,

Therapy and Mental Health Counselors, 647 So. 2d 312, (Fla. 5th

DCA 1994).

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMMENDED

That the Departnment enter a Final Order which rel eases the
frozen joint account bal ances to Petitioner alone.

DONE AND ENTERED this 3rd day of Decenber, 2001, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 3rd day of Decenber, 2001
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ENDNOTES

1/ The presunption in favor of tenancy by the entirety when a
married couple jointly owns personal property shifts the burden
of proof to the creditor to prove by a preponderance of the

evi dence that a tenancy by the entireties was not created. Bea
Bank, SSB v. Al mand and Associates, et al. 780 So. 2d 45 (Fl a.
Supreme Court 2001), disapproving Terrace Bank v. Brady, 598
So. 2d 225 (Fla. 2nd DCA 1992).

2/  Use of the words "and" or "or" is not dispositive as between
husband and wife. An express designation on the signature card
that it is a tenancy by the entirety ends such inquiry. As

bet ween a debtor and a third party creditor, if the signature
card of a bank account does not expressly disclaimtenancy by the
entirety, a rebuttable presunption arises that the account titled
in the nane of both spouses is held as a tenancy by the entirety,
provided the unities of the narital estate are in accord. Beal,
Bank, SSB v. Al mand and Associates, et al. 780 So. 2d 45 (Fl a.

S. C 2001), receding fromFirst National Bank v. Hector Supply
Conpany, 254 So. 2d 777, In re: Estate of Lyons, 90 So. 2d 39;
Bailey v. Smth, 103 So. 833, Wnters v. Parks, 91 So. 649. If a
signature card expressly states that the bank account is not held
as a tenancy by the entireties and another form of | egal
ownership is expressly designated, no presunption of tenancy by
the entireties arises; disapproving In re: Guardi anship of

Medl ey, 573 So. 2d 892.

3/ Sitomar has been nodified by the recent case of Beal Bank,
SSB, supra, but its explanation of the basic distinctions between
a tenancy by the entirety and other joint tenancies is still good
| aw. Because the instant case involves persons who, by virtue of
their failure to wed, can never forma tenancy by the entirety,
and due to the confusing nature of sonme case law, it is
worthwhile to explain the difference. In Sitomar, the court

sai d:

A uni que aspect of a tenancy by the entirety
is that each such spouse is "seized of the
whol e of the entirety, and not of a share,
nmoi ety, or divisible part . . . in a tenancy
by the entirety neither spouse nay sever or
forfeit any part of the estate w thout the
assent of the other, so as to defeat the
right of the survivor . . . The non-
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severability aspect of a tenancy by the
entirety precludes a bank account so held
from bei ng subject to execution to satisfy an
i ndi vi dual debt of either spouse.

4/ The tests applicable to determ ning i ndependent funds,

i ndependent control of the accounts, and the intent of the
parties as set forth in Sitomar v. Ol and, supra, at page 1115,
have been adapted to the circunstances of this case.

COPI ES FURNI SHED,

Suzanne K. Ednmunds, Esquire

Wt hl acoochee Area Legal Services, Inc.
222 Sout hwest Broadway Street

Ocal a, Florida 34474

Robert Lehrer, Esquire

Depart nent of Revenue

Chi |l d Support Enforcenent Program
Post O fice Box 8030

Tal | ahassee, Florida 32314-8030

Bruce Hof f mann, General Counsel
Depart nent of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

James Zingal e, Executive Director
Depart nent of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |l
issue the Final Order in this case.
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